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Intellectual History as Constitutional Theory

Lawrence B. Solum
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"Intellectual History as Constitutional Theory"

G. Edward White

аӋ⌅ᇈ઼⌘䟺㘵ᜣ㾱൘ᇚ⌅ֻࡔѝ᤹➗ࡦᇊ㘵Ⲵ᜿മ䀓䟺઼䈤᰾ᇚ⌅ˈࣣ

Ֆᯟ.㍒㖇ᮉᦸ൘ᕇਹቬӊ⌅ᖻ䇴䇪Ⲵᆖᵟ䇪᮷ѝԕ৺൘ަԆൠᯩѪ⌅ᇈ઼⌘䟺

㘵ԜᨀࠪҶа⿽㋮㓶Ⲵ࠶㊫⌅Ǆ㍒㖇Ⲵ࠶㊫⌅㜭ཏ䀓ߣ䈝䀰ᆖѝⲴࠐњ䟽㾱䰞

仈ˈሩ↔ㅄ㘵н൘᮷ѝ䎈䘠Ǆㅄ㘵ޣ⌘Ҿ㍒㖇ᔰㇷᨀࠪⲴ䰞仈ˈণྲ᷌ᙍᜣਢ൘

ᇚ⌅⨶䇪ѝᢞ╄⵰Ḁ⿽䀂㢢 䛓̍Ѹ䘉ᱟӰѸṧⲴ䀂㢢˛ㅄ㘵ሩ↔䰞仈Ⲵ⹄ウᯩ⌅

䚯ᔰҶ㍒㖇ޣ⌘Ⲵ䈨ཊ䰞仈 㘼̍ᱟ䳶ѝҾ⹄ウ䛓Ӌㅄ㘵䇔Ѫᱟⴤࠫ䰞仈ṨᗳⲴࠐ

њǄЃʉ ʊʃ ֘ ʄ 101 4 ʉ2015 6 ʊ 1165 װ

ҐЄ

傜ݻᙍǃ⌅ᖻǃ᜿䇶ᖒᘱǃ⌅ᖻᇎ䇱ѫѹ

Marx, Law, Ideology, Legal Positivism

Brian Leiter

ᵜ᮷᧿䘠Ҷ傜ݻᙍѫѹশਢ㿲ԕ৺Ԇ䇔Ѫ⌅ᖻ˄ ઼䚃ᗧ ᱟ˅᜿䇶ᖒᘱⲴ㿲⛩Ǆ

❦ਾᨀࠪҶ䰞仈 ଚ̟⿽⌅ᖻ⨶䇪䘲ਸ䀓䟺傜ݻᙍѫѹ⨶䇪൘᜿䇶ᖒᘱ઼䶎᜿䇶ᖒ

ᘱ亶ฏሩ⌅ᖻⲴ⨶䀓Ǆㅄ㘵䇔Ѫ⌅ᖻᇎ䇱ѫѹ н਼̍ҾަԆޣҾ⌅Ⲵᵜ䍘Ⲵ㿲⛩ˈ

ᆳѪ傜ݻᙍѫѹⲴশਢਈ䗱䇪ᨀ׋Ҷਸ⨶Ⲵ⌅ᖻ䀓䟺ǄѻਾⲴһᇎҏ䇱ᇎҶᇎ䇱

ѫѹᱟሩ⌅ᖻᾲᘥୟаѕ䉘Ⲵ䀓䟺 ഐ̍Ѫᆳ㜭ཏ䀓䟺֌Ѫশਢ઼⽮Պ、ᆖѝ䟽㾱

ިර㤳ֻѻаⲴ⌅ᖻᾲᘥǄЃʉ ʊʃ ֘ ʄ 101 4 ʉ2015

6 ʊ 1179 ҐЄװ













26

⵰Ⲵ൘䘲⭘⾱→৽䀰৏ࡉᴹޣǄ(ʉ ʊʃ ֘ ʄ 101 5 ʉ2015

9 ʊ 1543 (Ґװ

ᇎ傼ᵳ઼у࡙ᵳⲴᴹ᭸ᙗ�ᚒ༽ᴰ儈⌅ޣҾⲭ⛭⚟у࡙ṸⲴ

ֻݸ

Experimentation and Patent Validity: Restoring the Supreme Court’s Incandescent

Lamp Patent Precedent

Kevin T. Richards

���� ᒤ�ഭՊ䍻Ҹ㖾ഭ㚄䛖ᐑഎк䇹⌅䲒у኎㇑䗆у࡙ᵳк䇹ṸԦⲴᵳ࣋Ǆ

䘁ᒤᶕ�ᴰ儈⌅䲒ԕ㚄䛖ᐑഎ⌅䲒ֻࡔоᴰ儈⌅䲒ᐢᴹⲴֻݸ⴨ᛆѪ⭡ˈ᧘㘫Ҷ

䈕䲒Ⲵ⴨ֻࡔޣǄ൘ࠟ⌭g⌒㧛ᚙ⢩ഭ䱵ᴹ䲀ޜਨ䇹⌠࡙⾿ޜਨаṸѝˈ⌅䲒傣

എҶ㚄䛖ᐑഎ⌅䲒֌ࠪⲴу࡙ᱮ㪇ᙗⲴĀࡊᙗⲴᯩ⌅ā̍ ഐѪ䘉оᴰ儈⌅䲒Ⲵݸ

ֻѝĀᒯ䱄Ⲵ઼⚥⍫Ⲵᯩ⌅āĀна㠤āǄ൘᱃䏓㛑ԭᴹ䲀ޜਨ䇹 0HUF([FKDQJH

ݸ⴨ᛆⲴֻݸᴹਟ㜭ᔰҶоަֻࡔਨаṸѝˈᴰ儈⌅䲒ਁ⧠�㚄䛖ᐑഎ⌅䲒Ⲵޜ

⋣Ǆ൘㦟᰾ᓧᗧᴹ䲀䍓ԫޜਨ䇹สഐ⌠ݻᴹ䲀䍓ԫޜਨаṸѝˈᴰ儈⌅䲒ԕĀᶱ

ᴹਟ㜭֯ᴰ儈䲒Ⲵֻݸ༴Ҿᰐ⭘ѻൠāѪ⭡᧘㘫Ҷᐑഎ⌅䲒ⲴߣࡔǄণ֯൘䇔ਟ

DˈىⲴᰦߣࡔ 儈⌅䲒ሩᐑഎ⌅䲒Ⲵ⌅ᖻ᧘⨶ҏэ∛⋑ᴹ᭮䗷Ǆ൘∄ቄᯟส䇹঑

⌒ᯟаṸѝˈᴰ儈⌅䲒㲭❦᭟ᤱ㚄䛖ᐑഎ⌅䲒Ⲵߣࡔ�նᤂ㔍䟷⭘㚄䛖ᐑഎ⌅䲒

ⲴᇑṸᯩ⌅ǄD 儈⌅䲒ሩ㚄䛖ᐑഎ⌅䲒ⲴֻࡔⲴᇶ࠷ᇑḕլѾᒦ⋑ᴹ᭮㕃ǄD 儈

⌅䲒ᇑḕҶ㚄䛖ᐑഎ⌅䲒൘ ��������� ᒤᓖ䟼ᡰ֌ࠪⲴ � њߣࡔ ᒦ̍ф᧘㘫Ҷަ

ѝⲴ � њߣࡔǄ

ᵜ᮷ሶቡਖཆањǃ↔ࡽᵚ㻛ਁ⧠Ⲵ㚄䛖ᐑഎ⌅䲒Ⲵᇑᯩࡔ⌅઼ᴰ儈⌅䲒Ⲵ

ᣔ؍⴨ᛆⲴൠᯩ䘋㹼䈳ḕǄа亩ਁ᰾㾱㧧ᗇуֻ࡙ݸ ⭣̍䈧Ӫᗵ享ᗇᨀ׋аԭᦸ

ᵳⲴӗ૱᧿䘠Җ ণ̍䈕᧿䘠Җ㜭ཏ⺞؍䈕亩у࡙Ⲵ৏࿻ਁ᰾Ӫ㜭ཏ࡙⭘ᡆ֯⭘䈕

ӗ૱Ǆ㚄䛖ᐑഎ⌅䲒᷀࠶䇔Ѫ а̍ԭӗ૱᧿䘠Җᱟ੖ᴹᦸᵳ㾱䟷⭘ޛ㾱ԦᶕỰ⍻

а亩ᢰᵟⲴ৏ᴹ㘵൘⋑ᴹĀ䗷ᓖⲴᇎ傼āⲴᛵߥл㜭੖ᇎ傼䈕亩ᢰᵟǄ❦㘼൘ⲭ

⛭⚟у࡙ѝˈᴰ儈⌅䲒ᤷ⽪�Āྲ᷌а亩ਁ᰾Ⲵ᧿䘠Җཚ⁑㋺઼н⺞ᇊˈԕ㠣Ҿ





28

ᓄҏࡪ◰Ҷ਴ൠ४䘋㹼〾᭦᭩䶙Ⲵ⿽⿽䴰≲ˈަ 㤳തӾሩ〾᭦䘲Ṭḷ߶䘋㹼ᇊੁ

㍗㕙ˈࡠ൘㖾ഭ䘲⭘४ฏ〾᭦փ㌫ˈࡠᇓ੺˄㧧ਖа⿽ᖒᔿ˅ሩޜਨഎ⍱䍴䠁䘋

㹼߿ࡠˈ〾߿ቁབྷ䜘࠶˄ྲ᷌нᱟޘ䜘˅㖾ഭޜਨⲴ〾⦷Ǆ਼〾᭦᭯ㆆѝⲴަԆ

ҹ䇪аṧˈӪԜሩҾڊӰѸ˄ᡆ㘵ᱟ੖а⛩һᛵ䜭нڊ˅ӽ❦ᖸቁ䗮ᡀਸ᜿Ǆ

ᵜ᮷Ӿᇎ䐥઼⨶䇪єњ㿶䀂 ሩ̍ᖃࡽⲴ〾࣑ق㖞䎻࣯˄ ԕ৺ሩ䈕䎻࣯Ⲵ৽ᓄ˅

䘋㹼Ҷ᷀࠶ǄӾᴹ࡙Ҿᇎ䐥Ⲵ㿶䀂ⴻᶕˈㅄ㘵䇔Ѫˈ〾࣑ق㖞䘉а㿴䚯㹼Ѫ⺞ᇎ

ᱟањ㘳㲁ഐ㍐ ն̍ᱟሩҾ䘭≲ق㖞Ⲵޜਨ㘼䀰ˈަ ᐢ㓿䚝䙷Ⲵ⿽⿽䲀ࡦਟ㜭Պ

㠚❦㘼❦ൠ߿㕃䘉а䎻࣯ˈ㘼н䴰㾱䗷ཊⲴⴁ㇑ӻޕǄ(ʉ ʊʃ ֘

ʄ 101 6 ʉ2015 10 ʊ 1649 (Ґװ

傟ᴽᵳ࡙䍧Ⅾ

Taming

g









32

䚝䙷བྷᮠᦞ˖ሶሩ䍘ᶑⅮ䘲⭘Ҿ᭯ᓌᮠᦞ᭦䳶

Confronting Big Data: Applying the Confrontation Clause to Government Data

Collection

Chad Squitieri

ሩ֐˛ᶕ䈤ᱟᴹ᜿ѹⲴ֐ᇩሩ޵䘉ㇷ᮷ㄐⲴ˛᮷ѝଚӋ⧠ਁ❦ڦᱟᘾṧ֐

䛓Ӌ䇽≷ӗ⭏Ҷ䍘⯁˛֐ᱟྲօᘛ䙏ൠᢃࠪᆳԜ˛֐ᴰ䘁䇯䰞Ⲵ㖁൰˛֐ᖃࡽ

Ⲵൠ⨶ս㖞˛䘉Ӌ䜭ᱟᴹ⭘Ⲵᮠᦞ ਟ̍ԕ≷ᙫ䎧ᶕᖒᡀаᑵؑ᚟മ а̍ᑵޣҾ֐

ᱟ䈱ˈڊ֐䗷ӰѸⲴؑ᚟മǄ

аӋޜਨˈֻ ྲ䉧ⅼ ቡ̍൘᭦䳶䘉Ӌᮠᦞ ഐ̍Ѫ䘉Ӌᮠᦞਟԕ⭘Ҿ⁑ර᷀࠶ˈ

Ӿ㘼㜭ཏ亴⍻֐ሶᶕⲴ㹼ѪǄ䘉⿽亴⍻㜭࣋ᱟᖸᴹ⭘ⲴˈሩҾ䬰୞ઈ㘼䀰ˈԆਟ

ԕ亴⍻֐օᰦՊ䍝Ҡ֐Ⲵлаৼ䶻ᆀ ሩ̍Ҿ㖾ഭ㚄䛖䈳ḕተⲴ⢩ᐕ㘼䀰 Ԇ̍ਟԕ

亴⍻֐օᰦՊᇎᯭ֐Ⲵла⅑ ᙆ㻝ࠫǄ䙊䗷᭦䳶བྷ䟿Ⲵᮠᦞ 䘉̍⿽བྷ䟿Ⲵᮠᦞ

䙊ᑨ㻛〠ѻѪĀབྷᮠᦞā̍ 亴⍻Ⲵ㋮⺞ᙗˈ䖳ѻ䗷৫㘼䀰ˈᡀᤷᮠ໎䮯Ǆ䲔Ҷ亴

ҶӰѸǄڊᐢ㓿֐བྷᮠᦞҏᗇԕᴤ࣐䈖㓶ൠ᧿㔈ࠪ᷀࠶ˈӰѸѻཆڊਟ㜭Պ֐⍻

བྷᮠᦞⲴ䘉⿽ਾ㿶⢩ᖱˈࡉᱟᵜ᮷䴰㾱䱀䘠Ⲵ䟽⛩Ǆ

᭯ᓌ䈳ḕઈྲ᷌䴰㾱Ӿঅսˈֻྲ䉧ⅼˈ㧧ਆᮠᦞˈ䛓ѸˈԆԜ൘㧧ᗇⴞḷ

ӪઈⲴᮠᦞѻᰦˈቡ䴰㾱؍䇱ᮠᦞⲴ᭦䳶ˈۘᆈ઼᷀࠶䜭ᱟᚠྲަ࠶ⲴǄ䘉Ӌ؍

䇱ቡᶴᡀҶሩ䍘ᶑⅮлⲴ䇱᰾༠᰾Ǆ㊫լҾᨀӔਟ঑ഐṧᵜỰ⍻㔃᷌ ᡆ̍㘵㹰⏢

䞂㋮⎃ᓖⲴᇎ傼ᇔ᷀࠶ઈˈ լU ᶑ蠘

㘵 㒅䞐䧳怀䰾ᦞҏᗇ

ˈ

䉓䞂֐䮯 ڦᱟ䍘ᶕ˛䰞ѹԜᱟᘛ֐
䰞ѹ̨䞂

᭯᭦ㄐԜㇷ䰞䘉֐Ԝ䖳䜀˛˛ⲴᶕѹᘛӋ֐⯁̨䞂਀

᭯㤀䓰֐ḕ䀀ꌶᴀ䖳ᦈ᪼ ᚠ䟿䖐 

ကлᶕ 杏亴᷀䞂䀀㒅

蔀ᑐٲ␀⺞䖐ᵜ ܳ㖾ഭᶑⅮлⲴ᰾ൠ᧿᪼䄀g≀U 䳶⺞Ⅾ䞂ᗇ 㖞䈳ḕབྷ䟿Ⲵҏᗇ 傼Ⲵ䖳⺞㻛怀᭯檈 蚠 㒅 㖞䈳ḕҏᗇ 傼ᱟᖸᚠ倄�䗷ˈ ԆᶑⅮлⲴ᰾Ⲵ䞂 ḷї᰾Ǆ᭯ ᒐװޜ܀㖞հЀ䈳ḕᚠ倄�㖀ᶑ蠘Ԇ � U 飐䍅ݦ␀ᗇ ਟ喸辟஠᰾澟繗倀䟿䛖࠶澟 ѪҏᗇҶ浧࠶⸀



33

ᙫ㔏᭦䳶ᮠᦞⲴ㙼ᵳᒦ⋑ᴹ㔉Ҹ᭯ᓌԕᰐᤈᰐᶏⲴ㙼ᵳ৫൘ࡁһ〻ᒿѝ֯⭘ᮠ

ᦞሩᣇ㻛੺Ǆྲ ᷌ᴹӪ൘ᇑࡔѝᨀࠪᮠᦞԕሩᣇࡁһ㻛੺ ˈ䴰㾱䘲⭘ሩ䍘ᶑⅮࡉ̍

䈕ᶑⅮᡰާᴹⲴỰḕ᭯ᓌⴁ㇑Ⲵ㜭࣋ҏᓄ֌Ѫҹ䇞❖⛩Ǆ䙊䗷䘲⭘ᖃࡽ㚄䛖ᴰ儈

⌅䲒Ⲵሩ䍘ᶑⅮ⨶䇪ˈቡ㜭ཏሩ᭯ᓌⴁ㇑֌ࠪਈ䙊ᙗỰḕǄ

ቭ㇑ྲ↔ 䇨̍ཊᆖ㘵ሩҾᖃࡽ㚄䛖ᴰ儈⌅䲒ሩ䍘ᶑⅮ⨶䇪Ⲵᢙབྷ䘲⭘ӽᤱ⣩

䊛ᘱᓖǄᴥ ᮷ᨀࠪҶ䘉Ӌᆖ㘵Ⲵ亮㲁 ᒦ̍䀓䟺ҶѪօሩҾᢙབྷ䘲⭘ᖃࡽ⨶䇪ⲴᲞ

䙽ᔲ䇞н㜭䘲⭘Ҿབྷᮠᦞ䖜〫Ǆ↔ཆ 㚄̍䛖ᴰ儈⌅䲒ᴰ䘁൘䎆࡙䇹࣐࡙⾿ቬӊᐎ

аṸⲴߣࡔѝᨀࠪҶަԆ䇱ᦞˈԕ᭟ᤱሶབྷᮠᦞ֌४࡛ሩᖵǄ

ᵜ᮷൘ㅜа䜘࠶ ሩ̍བྷᮠᦞԕ৺᭯ᓌ䈳ḕઈ᭦䳶བྷᮠᦞⲴ⌅ᖻᵳ㜭䘋㹼Ҷӻ

㓽ǄㅜҼ䜘࠶ሩᖃࡽ㚄䛖ᴰ儈⌅䲒Ⲵሩ䍘ᶑⅮ䘋㹼Ҷӻ㓽Ǆㅜй䜘࠶ᨀࠪ㿲⛩ˈ

ণṩᦞєњ⤜・Ⲵ⨶䇪 ሶ̍ㅜ؞ޝ↓ṸѝⲴሩ䍘ᶑⅮ䘲⭘Ҿབྷᮠᦞ䖜〫 䀓̟ߣ⺾

⡷ᮠᦞ઼ሿᮠᦞ᭦䳶Ⲵ⨶䇪 ԕ̍৺䀓ߣ傜䎋ݻ⨶䇪ᯠ䘲⭘Ⲵ⨶䇪Ǆㅜӄ䜘࠶⭘Ҿ

᧿㔈䉧ⅼഎᓄ᭯ᓌᮠᦞ䴰≲Ⲵ〻ᒿ

㊷࠶


